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On Aug. 27, 2014, the Departments of Labor 

(DOL), Health and Human Services (HHS) and 

the Treasury (the Departments) collectively 

published two separate rules in response to 

recent U.S. Supreme Court decisions on the 

contraceptive mandate under the Affordable 

Care Act (ACA). These rules address both 

nonprofit and closely held for-profit entities: 

 An interim final rule maintains the existing 

accommodation for certain religious 

nonprofit organizations, and also creates an 

additional pathway for eligible organizations 

to provide notice of their objection to 

covering contraceptive services. 

 A proposed rule would extend the same 

accommodation that is available to nonprofit 

religious organizations to certain closely held 

for-profit companies. 

The ACA’s Contraceptive Coverage Mandate 

Effective for plan years beginning on or after 

Aug. 1, 2012, the ACA requires non-

grandfathered health plans to cover certain 

women’s preventive health services without 

cost-sharing (such as a co-pay, co-insurance or a 

deductible). Under these rules, plans must cover 

all FDA-approved contraceptive methods, 

sterilization procedures and patient education 

and counseling for all women with reproductive 

capacity. 

However, special contraceptive coverage rules 

apply for certain religious employers and 

organizations. These rules exempt churches and 

other houses of worship from the ACA’s 

requirement to cover contraceptives. For other 

church-affiliated institutions that object to 

contraceptive coverage (such as schools, 

charities, hospitals and universities), these rules 

establish an accommodations approach. 

Exemption for Non-profit Religious Employers 

In July 2013, the Departments published final 

rules providing an exemption from the 

contraceptive coverage requirement for group 

health plans of certain non-profit religious 

employers (such as churches and other houses 

of worship). Under this exemption, eligible 

employers offering health coverage may decide 

whether or not to cover contraceptive services, 

consistent with their beliefs. 

To qualify for the exemption, the employer must 

be a non-profit entity that is referred to in 

section 6033(a)(3)(A)(i) or (iii) of the Internal 

Revenue Code. This definition primarily includes 

churches, other houses of worship and their 

affiliated organizations. A house of worship is 

New regulations under the contraceptive mandate 

were released, addressing accommodations for: 

• Nonprofit religious employers; and 

• Closely held for-profit entities. 

The rules expand the accommodation approach by: 

• Providing a new way for eligible organizations 

to notify HHS of religious objections; and 

• Extending eligibility to closely held for-profit 

entities that have religious objections. 
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recent U.S. 

Supreme Court 
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exempt even if it provides charitable social 

services to, or employs, persons of different 

religious faiths. 

Accommodation Approach 

The July 2013 final rules also provided an 

accommodation for other nonprofit religious 

employers that do not qualify for the 

exemption, but object to contraceptive 

coverage on religious grounds. An organization 

is eligible for the accommodation if it: 

 On account of religious objections, opposes 

providing coverage for some or all of any 

contraceptive services which are required to 

be covered; 

 Is organized and operates as a non-profit 

entity; 

 Holds itself out as a religious organization; 

and 

 Self-certifies that it meets these criteria (HHS 

provided a self-certification form). 

Under the accommodation, an eligible 

organization will not have to contract, arrange, 

pay or refer for any contraceptive coverage. 

Instead, separate payments for contraceptive 

services will be provided to female employees 

by an independent third party, such as an issuer 

or third-party administrator (TPA), directly and 

free of charge. 

An organization seeking to be treated as an 

eligible organization must self-certify that it is an 

eligible organization, provide the issuer or TPA 

with a copy of the self-certification and satisfy 

the recordkeeping and inspection requirements. 

Overview of the New Regulations 

The new regulations published on Aug. 27, 2014, 

were published in response to the following 

recent U.S. Supreme Court decisions on the 

ACA’s contraceptive coverage mandate. 

 On July 3, 2014, the Supreme Court granted 

Wheaton College, an Illinois Christian school, 

a temporary injunction from the self-

certification requirement under the 

accommodations approach. According to the 

Supreme Court’s order, if the college informs 

HHS in writing about its religious objections 

to contraceptive coverage, the federal 

government cannot enforce the 

contraceptive mandate against the college. 

The college is not required to send copies of 

its letter to issuers or TPAs. 

 On June 30, 2014, in Burwell v. Hobby Lobby 

Stores, Inc., the Supreme Court ruled that 

the ACA’s contraceptive mandate, as applied 

to closely held corporations with sincere 

religious objections, violates the Religious 

Freedom Restoration Act (RFRA) and is 

unlawful. The Supreme Court’s ruling creates 

a narrow exception to the ACA’s 

contraceptive mandate for closely held 

businesses that object to providing coverage 

for certain types of contraceptives based on 

their sincere religious beliefs. For all other 

for-profit employers, the contraceptive 

coverage mandate will continue to apply. 

These two new regulations address both 

nonprofits and closely held for-profit entities. 

Interim Final Rule—Non-profit Religious 

Entities 

This interim final rule was issued in light of the 

Supreme Court’s recent interim order in a case 

involving Wheaton College, to establish another 

option for an eligible organization to take 

advantage of the accommodation. Under the 

interim final rule, an eligible organization may 

notify HHS in writing of its religious objection to 

providing contraceptive coverage. A model 

notice to HHS has been provided that eligible 

organizations may, but are not required to, use. 

HHS will then notify the insurer for an insured 

health plan (or the DOL will notify the TPA for a 

self-insured plan) that: 

 The organization objects to providing 

contraception coverage; and 

 The insurer or TPA is responsible for 

providing enrollees separate no-cost 
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payments for contraceptive services for as 

long as they remain enrolled in the plan. 

Regardless of whether the eligible organization 

self-certifies in accordance with the July 2013 

final rules, or provides notice to HHS in 

accordance with the interim final rule, the 

obligations of insurers and/or TPAs regarding 

providing or arranging separate payments for 

contraceptive services are the same. 

The interim final rule took effect on Aug. 27, 

2014. However, the Departments invite 

comments on the new option. 

Proposed Rule—Closely Held For-profit Entities 

This proposed rule, issued in response to the 

Supreme Court’s recent decision in Burwell v. 

Hobby Lobby Stores, Inc., would expand the 

availability of the accommodation to include a 

closely held for-profit entity that has a religious 

objection to providing coverage for some or all 

contraceptive services. Under the proposal, 

these companies would not have to contract, 

arrange, pay or refer for contraceptive coverage 

to which they object on religious grounds. 

The proposed rule describes two alternative 

approaches for defining a “closely held for-profit 

company”: 

1. The entity could not be publicly traded, and 

ownership of the entity would be limited to a 

certain number of owners; or 

2. The entity could not be publicly traded, and a 

minimum percentage of ownership would be 

concentrated among a certain number of 

owners. 

The proposed rule does not specify the number 

and concentration of owners; instead, the 

Departments requested comments on an 

appropriate number and/or concentration. The 

Departments also requested comments on 

other possible approaches, as well as 

documentation and disclosure of a closely held 

for-profit entity’s decision not to provide 

contraceptive coverage. 

The proposed rule also provides that valid 

corporate action taken in accordance with the 

entity’s governing structure, in accordance with 

state law, stating its owners’ religious objection 

can serve to establish that the entity objects to 

providing contraceptive coverage on religious 

grounds. 


